
ORDINARY COUNCIL MEETING – AGENDA          23 FEBRUARY 2016

Item 9.8 

THE POLICING AND SECURITY OF EVENTS Paul Burke
ON LAND OR IN FACILITIES FOR WHICH DCR
THE COUNCIL IS RESPONSIBLE

1. Background

At the 15 December 2015 Ordinary Council Meeting, Council unanimously resolved:

“That a report be prepared to inform council as to the best way to engage the 
community and Victoria Police (at Superintendent level or above) in a meaningful 
open and public forum to discuss the policing and security of events on land or in 
facilities for which the council is responsible. This report should explain Council's role 
in managing risks to the community in relation to events on land or in facilities for 
which the council is responsible and suggest what involvement if any the Minister for 
Police could have in convening or participating in the forum.”

2. Discussion/Context/Council’s role

If an individual or organisation applies to use a public park or public street f o r  a n  
e v e n t  i t  i s  C o u n c i l ’ s  r o l e  t o  d e c i d e  w h e t h e r  t o  a c c e p t  a  
b o o k i n g a n d  to set Conditions of Use which do not compromise the primary
purposes of these public spaces, which respect the interests of all Glen Eira
residents and ratepayers and comply with all road, planning, building or other 
applicable laws and regulations and Council’s risk management processes.
Council’s Conditions of Use do not allow events to involve firearms. This 
Condition does not apply to Police or other government bodies authorised to 
carry firearms.

Council's relationship is with the event organiser, not with those who supply
services to the event (whether security, seating, tents, audio equipment etc). 

Assessing general security threats is the function of;

1. ASIO
2. the Australian Federal Police and 
3. Victoria Police.

In light of recent events and media coverage the matters listed at Appendix A 
have been raised by the public. An example of the media coverage, Caulfield 
Glen Eira Leader 8 December 2015 is at Appendix B.

Following the media coverage, Council issued a Media Release on 11 December 
2015 – Appendix C and a further statement by Council on 16 December 2015.

3. Recommendation

(a) That Council write to the Minister for Police enclosing a copy of this report and 
attachments to ask him to request of the Chief Commissioner of Victoria 
Police that an officer of Superintendent rank or above be made available to 
participate in a public forum to be hosted by Glen Eira City Council concerning 
the policing of events and addressing the matters at Appendix A.
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ORDINARY COUNCIL MEETING – AGENDA          23 FEBRUARY 2016

APPENDIX A

Issues raised by the public.

1. The Firearms Act. Who can carry a firearm in a public place and under what 
circumstances?

2. The Firearms Act. Who can carry a concealed firearm in a public place and under 
what circumstances?

3. The Firearms Act. Does Victoria Police believe that the public has a right to know 
when non-Police personnel are carrying concealed firearms at events on public land 
so that the public are able to make an informed decision as to whether it is safe for 
them and their family to attend an event where it is felt necessary for non-Police 
personnel to carry concealed firearms?

4. Are Victoria Police sufficiently and adequately resourced and trained to provide the 
required level of security to meet the Commonwealth Government’s current National 
Terrorism Threat Level for all events held in public parks and public places, including 
roads in Glen Eira?

5. Are Victoria Police sufficiently and adequately resourced and trained to provide the 
required level of security if the Commonwealth Government elevates its current 
National Terrorism Threat Level from ‘Probable’ to ‘Expected’ or ‘Certain’?

6. How can Victoria Police reassure the public that they are capable of protecting all 
members of the community?

7. If members of the community have concerns about their safety or the safety of the 
wider community, who should they contact and how?
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ORDINARY COUNCIL MEETING – MINUTES                                         23 FEBRUARY 2016

Item 9.9

RESPONSE TO A REQUEST FOR A 
REPORT

Paul Burke
Director Community Relations

1. Purpose

At the 2 February Ordinary Council Meeting at Council resolved:

“That a report be provided that provides options for a response from Council 
whereas; 
A/ a Councillor has made remarks against a section of the community in the 

Council chamber that are widely viewed as racist, 
B/ a Councillor has made statements to the media that are widely viewed as 

false and damaging to the reputation of Council, 
C/ this report to be presented at the February 23rd meeting.”

2. Discussion

External independent advice has been sought on the options available to Council. 
The advice is attached 

3. Recommendation

That Council provide direction on the next step.
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Level 10, 45 William Street, Melbourne 3000 p. 03 8621 4500  

GPO Box 4522, Melbourne 3001 f. 03 8621 4599  

justitia.com.au 

 
'Law Firm of the Year 2013' awarded by the Law Institute of Victoria 
 

 

12 February 2016 

 

Privileged and Confidential 

 

Ms Robyn Taft 

Glen Eira City Council 

Corner Glen Eira and Hawthorn Roads, Caulfield 

PO Box 42 Caulfield South 3162 

 

By email: rtaft@gleneira.vic.gov.au 

 

 

 

Dear Robyn 

 

Advice on Request for a Report in relation to item 11(d) of the Minutes of 

Ordinary Council meeting of the Glen Eira City Council on 2 February 2016  

 

We refer to your telephone conversation with Sarah Rey, Partner, on 4 February 

2016 and to your related email correspondence. 

 

You have requested that Justitia provide advice to Glen Eira City Council 

(Council) in accordance with a motion that was carried at an Ordinary Council 

Meeting on 2 February 2016.  Item 11.1(d) of the Ordinary Council Meeting 

Minutes records the relevant motion as follows: 

 

Crs Pilling/Okotel  

 

That a report be provided that provides options for a response from Council 

whereas; 

 

A/ a Councillor has made remarks against a section of the community in 

the Council chamber that are widely viewed as racist, 

 

B/ a Councillor has made statements to the media that are widely viewed 

as Alleged False and damaging to the reputation of Council, 

 

C/ this report to be presented at the February 23rd meeting. 

 

The minutes record that there was a division on the voting of the motion and that 

on the basis of the division the Chairperson declared the motion carried. 

 

Specifically, the motion requests a report on Council’s options for a response to a 

Councillor’s conduct described in A and B above.  We note that the conduct in A 
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and B has been described in general terms only.  Our advice is therefore 

provided in general terms.  If we are provided with further particulars regarding 

the conduct alleged, our advice may change.   

 

For ease of identification, throughout this advice we refer to the conduct 

described in A as ‘the Alleged Racist Remarks’ and the conduct described in B 

as ‘the Alleged False and Damaging Remarks’. 

 

Executive Summary 

 

The Alleged Racist Remarks and the Alleged False and Damaging Remarks may 

constitute a breach of the Councillor Code of Conduct.   

 

At first instance, Council should engage the dispute resolution clause in the 

Councillor Code of Conduct and attempt to facilitate the resolution of the dispute 

between Councillors regarding the relevant Councillor’s conduct.  This is an 

important first step in the resolution of the issue. If the matter proceeds to a 

Councillor Conduct Panel (CCP) or is agitated in another forum (e.g. in a Tribunal 

for breach of anti-discrimination legislation), Council will in the case of a CCP 

process be required, and in any event be best placed if it is able, to demonstrate 

that an attempt was made to resolve the matter via internal dispute resolution 

processes or provide an explanation as to why not. 

 

 The Alleged Racist Remarks and the Alleged False and Damaging Remarks 

may be capable of meeting the definition of either misconduct, serious 

misconduct or gross misconduct.  Council can make an application to the 

Councillor Conduct Panel to make a finding of misconduct or serious misconduct 

against the relevant Councillor for breach of the Councillor Code of Conduct.  If it 

makes a finding of misconduct or serious misconduct, the CCP may make 

directions for remedial action to be taken against the Councillor. Any allegations 

of gross misconduct would need to be made directly to VCAT by the Secretary of 

the Department of Planning and Community Development. 

 

Alternatively, the Alleged Racist Remarks may form the basis for a complaint 

against the Councillor under the Racial Discrimination Act 1975 (Cth) or the 

Racial and Religious Tolerance Act 2011 (Vic).   

 

Councillor Code of Conduct 

 

The Local Government Act 1989 (Vic) (the LGA) sets out a primary principle of 

Councillor conduct and general Councillor conduct principles (together referred to 

as the Councillor Conduct Principles).  It is a requirement of the LGA that the 

Councillor Conduct Principles are included in a Council’s Councillor Code of 

Conduct. 

 

We have been provided with a copy of the City of Glen Eira Councillors’ Code of 

Conduct Revised Edition September 2013 (the Councillor Code of Conduct).  

We are instructed that this is the current version.  The Councillor Code of 
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Conduct sets out Principles for Councillor Conduct as well as General Conduct 

Obligations with which Councillors must comply.   

 

There are a number of principles in the Councillor Code of Conduct that may 

have been breached by the Alleged Racist Remarks and the Alleged False and 

Misleading Remarks.  As explained above, without particular details regarding the 

conduct (i.e. specifically, what was said and whether the statements relate to the 

decisions of Council) we cannot provide a thorough analysis of whether these 

principles have been breached.  Instead, we have identified the principles and 

obligations in the Councillor Code of Conduct that are relevant to the conduct 

described (see: Appendix 1). 

 

We note that it is not only the Councillor who is alleged to have made the 

remarks that may ultimately be in breach of these principles and obligations.  In 

this respect we refer, for example, to the principle of ‘Community Engagement’ 

and its significance with respect to the Alleged False and Damaging Remarks.  

The principle of Community Engagement restricts Councillors (unless they are 

the designated person) from speaking to the media and others on behalf of 

Council unless otherwise agreed. 

 

The Councillor Code of Conduct does not expressly set out the consequences for 

a breach of its provisions.  Importantly, however, the Councillor Code of Conduct 

includes a dispute resolution clause.  The clause relevantly provides that: 

 

In the event that Councillors are unable to resolve an interpersonal conflict 

between them that unduly affects the operation of the Council, the parties to the 

dispute agree to work together in good faith to resolve the dispute. 

 

In our view, any disagreement between Councillors with respect to the conduct of 

a Councillor satisfies the definition of ‘interpersonal conflict’.  At first instance, if a 

constructive relationship has broken down between two or more Councillors, 

activating this clause is the most appropriate response from Council with respect 

to the Remarks.  It is also a necessary first step if Council seeks to invoke the 

disciplinary processes under the LGA, as we explain below (see: Application to 

the CCP). 

 

The dispute resolution clause sets out a process to be followed to resolve a 

dispute between Councillors.  The parties to the dispute are to meet and discuss 

the matter and, if possible, resolve the matter within 14 days.  The Mayor is 

obliged to facilitate the resolution of the dispute and may recommend the 

engagement of a mediator if appropriate. 

 

Application to the Councillor Conduct Panel (CCP) or the Victorian Civil and 

Administrative Tribunal (VCAT) regarding Councillor Conduct 

 

The seriousness of a Councillor’s alleged conduct will determine the appropriate 

forum in which a determination can be made and who can make the application 

to that forum. 
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We have considered the definitions of misconduct, serious misconduct and gross 

misconduct in the LGA (see: s 81B of the LGA).  We note that these definitions 

will change when the remainder of the provisions in the Local Government 

Amendment (Improved Governance) Act 2015 (Vic) come into operation.  The 

definitions are extracted in the table below: 

Type of conduct Definition (s 81A of the LGA) 

Misconduct (a) conduct by a Councillor that is in breach of the Councillor Code  

of Conduct; or 

(b) the failure of a Councillor to comply with a direction of a 

Councillor Conduct Panel where the Panel has not made a 

finding of misconduct against the Councillor  

Serious 

misconduct 

(a) the failure of a Councillor to comply with a direction of a 

Councillor Conduct Panel following a finding of misconduct 

made by the Councillor Conduct Panel in respect of the 

Councillor; 

(b) the failure of a Councillor to cease conduct that contravenes 

the Councillor Code of Conduct after a Councillor Code of 

Conduct Panel or VCAT has made a finding of misconduct or 

serious misconduct against the Councillor in respect of that 

behaviour; or 

(c) conduct by a Councillor that contravenes the Councillor 

conduct principles after the Councillor has had a previous 

finding of misconduct, serious misconduct or gross misconduct 

made against them by a Councillor Conduct Panel or VCAT in 

the last 4 years; or 

(d) conduct by a Councillor that contravenes- 

a. the Councillor conduct principles; and 

b. section 76E* or 77**. 

 

*Section 76E refers to a Councillor’s improper direction or improper 

influence of Council staff. 

**Section 77 refers to the release of confidential information. 

Gross misconduct Behaviour that- 

(a) contravenes- 

i) the Councillor conduct principles; 

and 

ii) a section of this Act, the contravention of which 

has a penalty of at least 60 penalty units; or 

iii) demonstrates that a Councillor is not of good 

character or is otherwise not a fit and proper 

person to hold the office of Councillor. 

 

Whether the Alleged Remarks meet any of the above definitions will depend on 

the nature of the Alleged Remarks, the application of the Code of Conduct, any 

breach of the Local Government Act and any prior misconduct history of the 

Councillor as set out in the above definitions. 
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Applications regarding misconduct and serious misconduct 

 

The Council (following a resolution to make such an application), a Councillor or 

a group of Councillors can make an application for a CCP to make a finding in 

respect of a Councillor’s misconduct or to authorise an application to VCAT for a 

finding of serious misconduct.  The application must specify the grounds for the 

application and set out the conduct that is alleged to constitute misconduct or 

serious misconduct.   

 

As Council has a dispute resolution process in its Councillor Code of Conduct, 

the application for a CCP must explain why the matter was not resolved by that 

process or, if the process was not used, why the matter cannot be resolved by 

the process.  For this reason, we strongly recommend that Council undertake the 

dispute resolution process first. 

 

The CCP can make a finding of misconduct against a Councillor.  If the CCP 

makes a finding of misconduct, it can also make a finding that remedial action is 

required.  That action may be to reprimand the Councillor, direct the Councillor to 

make an apology or direct the Councillor to take a leave of absence for a period 

not exceeding two months.   

 

The CCP cannot make a finding of serious misconduct, its role in this respect is 

to authorise an application to VCAT.  If the CCP considers that there are 

reasonable grounds on which VCAT may make a finding of serious misconduct, it 

will authorise an applicant to make an application to VCAT. 

 

If VCAT makes a finding of serious misconduct, it can order that the Councillor be 

suspended from office for a period not exceeding six months.  In addition to or as 

well as this order, VCAT can order that the Councillor be ineligible to hold the 

office of Mayor or chair a special committee of Council for a period not exceeding 

four years. 

 

Applications alleging gross misconduct 

 

Applications alleging gross misconduct by a Councillor must be made directly to 

VCAT and can only be made by the Secretary to the Department of Planning and 

Community Development. 

 

If VCAT makes a finding of gross misconduct, it can order that the Councillor is 

disqualified for a period not exceeding four years and his or her office is vacated.  

In addition to or as well as this order, VCAT can order that the Councillor is 

suspended from office or is ineligible to hold the office of Mayor for a period not 

exceeding six months. 

 

Discrimination complaint 

 

The Alleged Racist Remarks may also form the basis of a complaint against the 

Councillor under Federal or State race discrimination legislation.  
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As we have not been provided with specific detail regarding the Alleged Racist 

Remarks, our advice is limited to providing a brief outline of the relevant law.  We 

have provided an explanation with respect to the federal legislation because it 

has broader application.   

 

Section 18C of the Racial Discrimination Act 1975 (Cth) provides that it is 

unlawful for a person to do an act, otherwise than in private, if: 

 

(a) The act is reasonably likely, in all the circumstances, to offend, insult, 

humiliate or intimidate another person or a group of people; and 

(b) The act is done because of the race, colour or national or ethnic origin of the 

other person or of some or all of the people in the group. 

 

We note that there are two relevant exemptions that may be relevant in this 

context.  If the Alleged Racist Remarks were said reasonably and in good faith in 

the course of a discussion or debate held for a genuine purpose in the public 

interest, they will not be rendered unlawful by section 18C.  Similarly, if the 

Alleged Racist Remarks were said reasonably and in good faith in making a fair 

comment on ‘any event or matter of public interest’ and were an ‘expression of a 

genuine belief’ held by the Councillor, they will not be rendered unlawful by 

section 18C. 

 

As the Alleged Racist Remarks were made in the Council Chamber, we query 

whether these exemptions may be applicable.  Again, we note that we are unable 

to provide more definitive advice in this respect because we do not have specific 

detail in relation to what was said. 

 

For completeness we note that the person(s) who can complain about the 

Alleged Racist Remarks has to be someone who is ‘aggrieved by the alleged 

unlawful discrimination’ and that this may include more than one person 

complaining about the same set of facts.  A person or persons (or a trade union) 

can also complain on behalf of a broader group of persons who are also 

aggrieved by the alleged unlawful discrimination.   

 

As the Council is not a person, it could not make a complaint about the alleged 

unlawful discrimination.  A person who is a class member for a representative 

complaint is not entitled to lodge a separate complaint in respect of the same 

subject matter.  Under the Racial and Religious Tolerance Act 2001 (Vic) (RRTA) 

a representative body may bring a complaint on behalf of persons who allege 

unlawful discrimination if it can demonstrate “sufficient interest” in the dispute.  

‘Representative body’ is not defined in the RRTA. 

 

The remedies which they may seek include 1) findings of a declaratory nature 

that the unlawful discrimination has occurred; 2) compensatory damages; and 3) 

injunctive–style orders which compel or prohibit conduct by the respondent.  In 

some jurisdictions there is a further miscellaneous category with some of the 

additional remedies being apologies and retractions, awards of damages which 

are not compensatory in nature and orders setting aside or varying contracts.  In 

the case of the Alleged Racist Remarks a complainant could be a fellow 
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councillor, or it might be a member of the public.  For a case to succeed there 

would need to be some direct link between the statements made and the harm 

alleged.  Unless harm could be shown, it is unlikely that any order for damages 

would be made.  

 

If you have any questions regarding our advice, please do not hesitate to contact 

us. 

 

Yours sincerely 

 

 

 
Sarah Rey 

Partner 
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APPENDIX 1: Relevant sections of Council’s Councillor Code of Conduct 

 

We have identified the following principles and obligations in Council’s Councillor 

Code of Conduct as relevant to the Alleged RacistRemarks: 

 

 4. PRINCIPLES FOR COUNCILLOR CONDUCT 

 

4.1 HONESTY 

 

  Councillors have a duty to act honestly.  This involves:- 

  … 

4.1.4 acting lawfully and in accordance with the trust placed in 

them as elected representatives. 

… 

 

4.5 RESPECT 

 

4.5.1 Councillors must treat each other and all persons with 

respect and have due regard to the opinions, beliefs, rights 

and responsibilities of other Councillors, Council officers 

and other persons. 

… 

 

4.9 LEADERSHIP 

 

Councillors have a duty to promote and support these Councillor 

Conduct Principles by leadership and example and to act in a way 

that secures and preserves public confidence in the office of 

Councillor. 

 

… 

 

 5 GENERAL CONDUCT OBLIGATIONS 

 

 … 

  

5.2 HARASSMENT AND DISCRIMINATION 

 

Councillors must not harass, bully, vilify, or discriminate against 

colleagues, staff members or members of the public.  They must 

discourage others if they do so.  This includes harassment and 

discrimination on the grounds of…race (including their…descent, 

ethnic or religious background)… 

 

 … 

 

 5.12 OBLIGATIONS DURING MEETINGS 

 

  … 
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During all Council-related meeting and assemblies (whether 

statutory or informal) Councillors must conduct themselves 

constructively in order to assist the Meeting to deal with its agenda 

and transact its business in an orderly way and behave 

consistently with the principles set out herein… 

 

We have identified the following principles and obligations in Council’s Councillor 

Code of Conduct as relevant to the Alleged False and Misleading Remarks: 

 

4. PRINCIPLES FOR COUNCILLOR CONDUCT 

 

4.1 HONESTY 

 

 Councillors have a duty to act honestly.  This involves:- 

  … 

4.1.3 avoiding statements (whether oral or in writing) or actions 

that will or are likely to mislead or deceive; and 

4.1.4 acting lawfully and in accordance with the trust placed in 

them as elected representatives. 

 

 4.2 INTEGRITY 

   

 Councillors must:- 

 4.2.1 act with integrity; 

  … 

 

 4.4 DILIGENCE 

   

Councillors must:- 

4.4.1 exercise reasonable care and diligence… 

… 

  

 4.6 COMMUNITY ENGAGEMENT 

 

…Although Councillors are entitled to present their own views, in 

doing so, each Councillor should nevertheless acknowledge that: 

  … 

4.6.2 an overriding concern ought to be to achieve a balance in 

the matters that are communicated and to strive to achieve 

an outcome that presents the Council as effective and 

cohesive;  

  … 

 

 

4.8 TEAMWORK 

 

  … 
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4.8.2 Councillors’ decisions are made in Statutory Council 

Meetings.  In discussions leading up to such decisions, in 

Assembly of Councillor Meetings not open to the public, 

Councillors may explore a range of positions and express a 

range of views.  Those views must not be reported outside 

those meetings… 

  … 

 

 4.9 LEADERSHIP 

   

Councillors have a duty to promote and support these Councillor 

Conduct Principles by leadership and example and to act in a way 

that secures and preserves public confidence in the office of 

Councillor. 

 … 

 

 5 GENERAL CONDUCT OBLIGATIONS 

 

 … 

  

 5.8 MISUSE OF POSITION OF INFORMATION 

 

  Councillors must not misuse their position: 

  … 

5.8.2 to cause, or attempt to cause detriment to the Council or 

another person; 

5.8.3 by making improper use of information acquired as a 

Councillor; 

… 
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